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WRITTEN STATEMENT 

Order VIII deals with rules relating to written statement. The term written statement has not 

been defined in the Code. However, it means the pleadings of the defendant wherein 

defendant deals with the facts alleged in the plaint. In it, he also pleads new facts and set up 

counter claim and set-off. All the general rules of pleading mentioned in Order VI apply to 

written statement. 

Who may file written statement?  

Written statement is filed by the defendant or his duly authorized agent. If there are several 

defendants a common written statement can be filed by them. In such case it must be signed 

by all of them. As far as verification is concerned, it can be verified by any one defendant. 

Time limit for filing written statement: 

Order VIII Rule 1 provides that the defendant shall within 30 days from date of service of 

summons file a written statement. Proviso to Order VIII Rule 1[inserted vide Amendment 

Act of 2002] states that if the defendant fails to file written statement within a period of 30 

days from date of service of summons. Therefore, the outer limit of filing the written 

statement according to Order VIII Rule 1 is 90 days from date of service of summons. 

Q. It can be timely extended beyond 90 days? Whether this period is directory or mandatory? 

The Supreme Court in Kailash v. Nankhu1, held that outer time limit of 90 days for filing the 

written statement is not mandatory. The court held that though the provision is couched in a 

negative language, it is directory and permissive not mandatory or imperative. It provides that 

process of justice may be hurried but the fairness which is the basic element of justice cannot 

be permitted to be buried.  

Even in Salem Advocate Bar Association v. Union of India, AIR 2005 SC, the court 

harmoniously constringed Order VIII Rule 9, 10 & 11 said that there can be discretion of the 

court to allow the defendant to file written statement even after expiry of 90 days and there is 

no restriction in Order VIII that after expiry of 90 days, further time cannot be extended or 

granted. In this case, the Supreme Court held that court is empowered under Order VIII Rule 

10 to allow the defendant to file the written statement even after the expiry of 90 days. Such 

power can only be used in exceptional circumstances and routine order cannot be passed.  
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Amendments with respect to commercial disputes: The Commercial Courts, Commercial 

Division and Commercial Appellate Division of High Courts Act, 2015 was enacted to make 

special provision with respect to commercial disputes. The Act also made certain 

amendments in the Code of Civil Procedure. It adds a second proviso to Order VIII Rule 1. 

According to it in a suit of commercial dispute of specific value if the defendant fails to file a 

written statement within 30 days from the date of service of summons he shall be allowed to 

file the written statement within the outer limits of 120 days from the date of service of 

summons. If even then the defendant fails to file the written statement then the defendant 

shall forfeit the right to file written statement and the court shall not allow the written 

statement to be taken on record. A consequential amendment has also been made in Order 

VIII Rule 10 wherein it is stated that no court shall make an order to extend the time provided 

under Rule 1 for filing the written statement.  

The Supreme Court in SCG Contracts (India) (P) Ltd. v. K.S. Chamankar Infrastructure 

(P) Ltd.2, held that proviso added by the Commercial Courts, Commercial Division and 

Commercial Appellate Division of High Courts Act, 2015 is mandatory and no written 

statement can be taken on record in commercial suits, if it is not filed within 120 days from 

the date of service of summons. Clear, definite and mandatory provisions of Order V Rule 1 

r/w Order VIII Rule 1 and 10 [as amended by Commercial Courts, Commercial Division and 

Commercial Appellate Division of High Courts Act, 2015] cannot be circumvented by 

recourse to inherent power under Section 151 of the Code.  

Rule 1A: Duty of defendant to produce documents upon which relief is claimed or relied 

upon by him-  

Under Order VIII, the rules contain the provision regarding the manner and the format in 

which a statement must be written and provided for other requirement as to its production.  

In this regard Rule 1A states that along with the written statement the defendant must 

produce the documents upon which he relies for his defence, if the documents are in his 

power or possession, and must exhibit it in the file by providing the list of such documents 

specifically.  

If the defendants fails to exhibits such documents along with a written statement, he will be 

restrained from producing it as an evidence in his defence unless the court permits.  
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This rule does not apply to documents produced and handed for: 

i. Cross examination of plaintiff’s witnesses, or 

ii. Refreshing the memory of witnesses, respectively. 

Rule 2: New facts must be specifically pleaded- It is a general rule of pleadings that all 

material facts must be pleaded in pleadings. The defendant must state: 

a) All matters which show that the suit is not maintainable, or  

b) The transaction is either void or voidable in point of law, or 

c) The facts showing illegality and other grounds of defence. 

Rule governing denial and deemed admissions 

Rule 3 to 5 of Order VIII deals with rule governing denial by the defendants in his written 

statements which are discussed as follows: 

Rule 3: Denial to be specific- The defendant must deny the truth of each allegation of fact 

specifically of which he does not except damages. Denial generally will not be sufficient. 

Therefore, it is not contemplated in the draft of a written statement that the defendant states 

generally that he denies all the allegations in the plaint, but does so specifically pointing each 

and every paragraph.  

Rule 4: Evasive denial- The defendant must deny an allegation by answering the point of 

substance and explaining the whole of the circumstances in which the transaction took place. 

Therefore the defendant must not just answer to evade the effect of the paragraph mentioned 

in the plaint but must give the answer in a way that why the statement would never affect him 

by telling the circumstances that stood around the fact in the plaint.  

Rule 5: Specific denial- Rule 5 provides for situation when the law presumes that an 

admission has been made i.e. when any fact in the plaint is deemed to be admitted. The 

situations are: 

(i) Fact not denied specifically or by necessary implication, or 

(ii) Fact is stated not to be admitted in the written statement. 
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In other words, every allegation of fact in the plaint, not denied by the defendant shall be 

taken to be admitted by the defendant. What this Rule says that, Allegation of fact which 

must either  

1) Be denied specifically, 

2) By necessary implication, and  

3) Fact not admitted. 

However this Rule does not apply in the case of a person under disability.  

This rule further provides that, where the defendant does not file a written statement, the 

court may go on to pronounce a judgement based on the facts in the plaint without obtaining 

proof of such facts or may call for proof of it. However, the court may in its discretion require 

any fact to be proved except by admission reason being you cannot admit or denied at the 

same time. Also the Proviso to Sub-Rule 1 of Rule 5 says not only admission but other proof 

also. Then section 31 of Indian Evidence Act, 1872 which says that Admission not conclusive 

proof, but may estop.  

In Badat & Co. v. East India Trading Co.3, the Supreme Court held that the combined effect 

of Rule 3, 4 & 5 is that every allegation in the plaint should be traversed. Written statement 

should answer the point in substance. If the denial is evasive the fact shall be taken to be 

admitted. 

As regards deemed admissions reference may be taken of Section 58 of Indian Evidence Act, 

1872. Section 58 talks of fact admitted need not be proved. Among other things, it provides 

that if the facts are admitted by any rule of pleadings in force then they are deemed to be 

admitted. However, its proviso says that court may in its discretion required the fact admitted 

to be proved otherwise.  

Sub-Rule 2 says that if the defendant does not plead, the court shall pronounce judgement on 

the basis of plaint, but the court may in its discretion require any fact to be proved. This sub-

rule not applies to person under disability. 

Sub-Rule 3: Court is exercising his jurisdiction under Proviso to Sub-Rule 1 & Sub-Rule 2 

shall have due regard whether the defendant could have engage a pleader or not. 

                                         
3 AIR 1964 SC 538 
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Sub-Rule 4: Judgement is pronounced under this rule, the decree shall be drawn up in 

accordance with judgement and decree shall bear the date on which judgement is pronounced. 

In Balraj Taneja v. Sunil Madan4, the Supreme Court held that courts should act cautiously 

on the admission made in written statement. The courts should not proceed to pass judgement 

merely because written statement has not been filed. Courts should see that even if the facts 

set out in the plaint are admitted a judgement could possibly be passed in favour of plaintiff 

without requiring him to prove any fact mentioned in the plaint. If the court is satisfied that 

no fact need to be proved on account of deemed admission the court can pass judgement 

where the written statement has not been filed. If the plaint contains certain disputed 

questions of facts which depicts two different versions the court should require the plaintiff to 

prove the case. Such a situation would be covered under ‘court may in its discretion require 

any such fact to be proved’ used in Order VIII Rule 5(2) or ‘make such order in relation to 

suit as it thinks fit’ used in Order VIII Rule 10. 

SET-OFF [RULE 6] 

Order VIII Rule 6 of the Code lay down the rule relating to legal set-off. It is not exhaustive 

and the court may allow equitable set-off in certain cases. Order XX Rule 19(3) of the Code 

provides for such equitable set-off. 

The term set-off is not defined in the Code. It means reciprocal discharge of debts between 

two parties. In other words, it means a claim set up against another. It is a cross claim where 

by a defendants, acknowledges the plaintiff’s demand but set up against another demand of 

his own to counter balance that of the plaintiff either in whole or in part. Thus, it is a 

reciprocal discharge of debts between two persons. When there are two mutual debts between 

the plaintiff and defendant, one debt may be settled against the other. It avoids the necessity 

of filing a fresh suit by the defendants. For example, A sues B on a bill of exchange for Rs. 

1000. B holds a judgement against A for Rs. 500. Both the claims can be set-off and A will 

be entitled to Rs. 500 only.  
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In Jayanti Lal v. Abdul Aziz5, the Supreme Court defined set-off as the extinction of debts of 

which two persons are reciprocally debtors to one another by the credits of which they are 

reciprocally creditors to one another. 

There can be two kinds of set-off: 

 1. Legal Set-off: (Order VIII Rule 6)- This claim of set-off is based on written 

statement and the court pronouncing the judgement in money suit will also pronounce 

judgement on set-off. 

 2. Equitable set-off: [Order XX Rule 19(3)]- In contrast to legal set-off, equitable 

set-off may not be for ascertained money and may not be even recoverable. 

Difference between Legal Set-off and Equitable Set-off 

Legal Set-off Equitable Set-off 

It must be for an ascertained sum of money It may be allowed even for an unascertained 

sum of money 

It can be claimed as a matter of right The court has discretion to allow defendants 

to claim equitable set-off. 

Claiming reliefs, the court fee is payable. The court fee is payable 

Must be legally recoverable on the date of 

making claim, i.e. the amount claimed shall 

not be barred by limitation. 

Not necessary that the amount is legally 

recoverable, i.e. amount can be claimed even 

if claim is time-barred. 

It is not necessary that cross demands arise 

out of same transaction. 

It is necessary that cross demands should 

arise out of same transaction. 

  

Legal Set-off [Order VIII Rule 6] 

The defendant may at the first hearing of the suit i.e. the filing of the written statement may 

present his pleadings claiming the debt against the plaintiff by way of set-off in a suit for 

recovery of money instituted by the plaintiff, if the following requisites are fulfilled or in 

other words, we can say what are the things to be taken care of in making a claim or 

conditions of set-off: 

                                         
5 AIR 1956 Pat 199 
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1. It is a suit for recovery of money. For e.g. A sues B for Rs. 12,000. B cannot claim 

set-off the claim for damages for breach of contract for specific performance. 

2. Claim of defendant must be for ascertained sum of money i.e. specific and certain. 

For e.g. A sues B on a bill of exchange. B alleges that A has wrongfully neglected to 

ensure B’s goods and is liable to him in compensation which he claims to set-off. The 

amount not being ascertained cannot be set-off. [Illustration (c) to Rule 6]. On the 

other hand, where A brings a suit for recovery of Rs. 5000 against B, the latter can 

claim set-off of Rs. 2000 for damages for house trespass committed by A as the 

amount is ascertained. 

3. Such sum should be legally recoverable, i.e. it should not be time barred. For e.g. A 

sues B for Rs. 10,000. B cannot claim set-off for any amount due to him towards 

salary for performing illegal activities of A. 

4. It must be recoverable by the defendants or by all the defendants if more than one. For 

e.g. A sues B and C for Rs. 1000. B cannot set-off a debt due to him by A alone. 

5. It must be recoverable from the plaintiff or all the plaintiffs if more than one. For e.g. 

A and B sue C for Rs. 1000. C cannot set-off a debt due to him by A alone. 

6. Such sum should not exceed pecuniary limits of the jurisdiction of the court. 

7. Both parties must be in same character in set-off as well as in the suits. For e.g. A dies 

intestate and in debt to B. In a suit for purchase money by C against B, the latter 

cannot claim set-off of the debt for price, for C fills two different characters, one of 

the vendor to B in which he sues B and the other as representative of A. [Illustration 

(b) to Rule 6]. 

Equitable Set-off [Order VIII Rule 19(3)] - Order VIII Rule 19(3) recognize equitable set-off 

which can be claimed by the defendants in respect of even an unascertained sum of money 

provided that both the cross-demands arise out of one and the same transaction [Bhupendra 

Narayan v. Bahadur Singh6]. For e.g. in a suit by servant against his master for salary, the 

latter can claim set-off for the loss sustained by him due to negligence of servant. 

EFFECTS OF SET-OFF 

When a defendant pleads set-off, he is put in position of plaintiff as regards the amount 

claimed by him. So, there are two cross-suits which are tried together and the court 

pronounces judgement in respect of both of them. The failure of plaintiff in the suit does not 
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affect the claim of a set-off by the defendant and decree may be passed in favour of defendant 

if he is able to prove his claim. 

A separate suit number, however, is not given in a set-off.  

Where the plaintiff does not appear and his suit is dismissed for default, or he withdraws his 

suit or he fails to substantiate his claim at the trail and his suit is dismissed, it does not affect 

the claim for a set-off by the defendant and a decree may be passed in favour of the defendant 

if he is able to prove his claim. 

Thus, it is clear that this claim has the same effect as of the plaint in a cross-suit to enable the 

court to pronounce the judgement in both suits and the rule regarding the written statement 

shall apply to a written statement filed by plaintiff in answer to claim of defendant. 

It must be remembered that: 

 Rule 6 is not exhaustive and only contains legal set-off. 

 Legal set-off can be claimed as a matter of right. 

 The court fee is payable on claim of set-off. 

 The particulars by way of set-off may be presented after the first hearing only with the 

permission of the court. 

   ILLUSTRTION OF RULE 6 

Illus (h): the sole surviving partner is an individual one. So there is no difference in partner 

and individual but in contrast to illus. (g), A sues B & C as a partner so in that transaction B 

cannot set-off a debt given in his individual character to A. Here B is individual and in illus. 

(h) B is partner. Now, in this situation, B has two character: 

                    1. Character as a Partner, 

         2. Character as an individual. 

Illus. (f) is on same line as in illus. (g). 

Illus. (e): After decision of claims, there can be a claim of set-off. [As soon as A recovers, 

both sums are definite pecuniary demands]. Same line Illus. (d). 

Illus. (c): Unascertained amount, no set-off. 
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Illus. (b):    A   debt    B                   

                                          B buys part of it 

C takes out administration of A’s 

effect. 

    

C            suit for money against B 

 

has two character: 1) Representative character,  2) Vendor character. 

Now in this situation, B cannot claim set-off because of different character, and the norm is 

set-off is that if it is claim then it is only in same character. 

Illus. (a): In this, C has a dual character i.e. in legacy he is the executor and in debt of Rs. 

1000 he is surety. 

COUNTER CLAIM [ORDER VIII RULE 6A TO 6G] 

 

 

Rules 6A-6G of Order VIII provides for counter-claim. Rules 6A-6G of Order VIII vide 

Amendment Act of 1976, which specifically provides for setting of counter claim. However 

prior to the Amendment also, the Supreme Court in Laxmidas v. Nanabhai7, allowed the 

defendants to file counter claim and treated it as a cross-suit. The code does not define 
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counter-claim. It can be defined as a claim made by the defendant against the plaintiff in the 

suit filed by plaintiff. It is a cause of action in favour of defendants against the plaintiff. It is 

independent and separate from plaintiff’s claim. The defendant may in addition to set-off, can 

also be plead by way of a counter-claim. Not just an ascertained sum but any other right that 

the defendant is entitled to claim against the plaintiff.  

 Furthermore, it must be remembered that, 

 Such right or claim must accrue either before or after the filing of the suit but before 

filing of written statement or expiry of time limited to file written statement. 

 The counter-claim must not exceed the pecuniary jurisdiction of the court. [Order VIII 

Rule 6A. (1) Proviso] 

 The counter- claim shall have the same effect as a cross-suit to enable the court to 

pronounce the judgement in both suits [Rule 6A (2)]. 

 The plaintiff shall file the written statement to answer the claim in counter-claim 

against him [Rule 6A (3)]. 

 The counter-claim is in the nature of cross-suit so it should satisfy all the criteria of a 

suit and rules as to the plaint that he shall apply mutatis mutandis to it. 

 The counter claim is treated as separate suit so it is deemed to be instituted on the day 

on which it was filed and not on the day when original suit was filed, so it must be 

filed within limitation period. 

 The Court-fee is payable on counter-claim. 

Meaning of Counter-claim: A counter-claim is in the nature of cross suits. So it should 

satisfied all the criteria of a suit and it must be filed within limitation period.  

This remedy of counter-claim was added in the year 1976 and it is a discretionary remedy but 

the discretion has to be exercised judiciously.  

The object of remedies is to ensure trial of all issues between the parties at one time as far as 

possible. In this way, it is one of which to minimize the multiplicity of suits. 

It can be raised at the time of filing of written statement and it can be filed with respect to a 

cause of action which has accrued before or after institution of suits but no counter-claim can 

be filed for any cause of action which has accrued after the time for filing written statement 

has expired or the time for filing the defence has expired.  
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Once the right to file the written statement then it cannot be raised as a matter of right, and 

furthermore filing of counter-claim after closure of plaintiff’s evidence will not be allowed. 

If the counter-claim has been filed at a court which does not have jurisdiction then the plaint 

is returned under Order VII Rule 10. 

Claim of set-off is never barred by limitation, counter-claim may be barred. 

Section 3(2)(b) of Limitation Act, 1963 stipulates that any claim by way of a set-off or a 

counter-claim shall be treated as a separate suit and shall be deemed to have been instituted- 

1. in the case of a set-off, on the same date as the suit in which the set-off is pleaded. 

2. in the case of a counter-claim, the date on which the counter-claim is made in the court. 

Who can file counter claim? As a general rule defendant can file counter claim against the 

plaintiff. In Ramesh Chand v. Anil Panjwani8, Supreme Court held if defendant is filing 

counter claim against the plaintiff he can also file counter claim against co-defendants but 

defendant cannot file counter claim solely against co-defendants without filing it against the 

plaintiff. 

Time of filing counter claim: Rule 6A provides that such counter-claim against the plaintiff 

can be set up by the defendant. The cause of action for such counter-claim may accrue either 

before or after filing of the suit by the plaintiff but before the defendant has delivered his 

defence or before the time fixed for delivery of his defence has expired. It further provides 

that: 

(a) Such claim does not exceed the pecuniary limits of the jurisdiction of the court. 

(b) Such claim shall not be barred by limitation. 

The Supreme Court in Ashok Kumar Kalra v. Wing Commander Surendra Agnihotri9, held 

that Order VIII Rule 6A does not put an embargo on filing of counter-claim after filing the 

written statement. Restriction in Rule 6A is only with respect to accrual of cause of action. It 

means that cause of action to file counter claim must accrue before filing written statement, 

however counter claim can be filed after filing written statement. However, Supreme Court 

cautioned that defendant does not get an absolute right to file counter claim with substantive 
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delay. The court held that outer limit to file counter claim is till framing of issues. After 

issues are framed counter claim cannot be filed.  

Effects of Counter-claim: Following are the effects of counter claim: 

I. A counter claim has the effect of a cross-suit and the court can pronounce a final 

judgement both on the original claim and the counter claim [Rule 6A (2)]. 

II. The counter claim of the defendant will be treated as plaint and the plaintiff has a 

right to file a written statement in answer to such counter-claim [Rule 6A(3) & (4)]. 

III. Even if the suit of plaintiff is stayed, dismissed or withdrawn, the counter-claim will 

be decided on merits [Rule 6D]. 

IV. Rules relating to written statements by a defendant shall apply to a written statement 

filed in answer to the counter-claim [Rule 6G]. 

Counter claim to be stated: [Rule 6B]-  The defendant shall state, specifically in written 

statement, any ground upon which he relies in support of his counter-claim. 

Exclusion of counter claim: [Rule 6C]- This rule gives the plaintiff a right to apply to the 

court to restrain the adjudication of the counter-claim in his suit and that it must be raised in 

an independent suit. 

Effect of discontinuance of suit: [Rule 6D]- The stay or dismissal of the plaintiff’s suit does 

not affect the maintainability of counter claim. The counter claim shall be proceeded with and 

since it is a cross suit it will be decided on its own merits. 

Default of plaintiff to reply to counter-claim: [Rule 6E]- Where the Plaintiff fails to reply 

to a counter-claim made by defendant, a judgement may be pronounced against such plaintiff 

in relation to the counter-claim or any other order also be made.  

Relief to defendant where counter-claim succeeds: [Rule 6F]- Where the counter-claim or 

set-off is claimed in any suit and on the hearing it is found that any balance is due to the 

plaintiff or the defendant, the court may give judgement in the favour of the party entitled to 

such balance.  

Rules relating to written statement to apply: [Rule 6G]- The rules relating to written 

statement by a defendant shall apply to a written statement filed in answer to a counter-claim. 
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Defence or set-off founded upon separate grounds: [Rule 7]- The distinct grounds of 

defence or set-off or counter-claim must be stated separately or distinctly. 

New ground of defence: [Rule 8]- Any new ground arose after the institution of the suit or 

the presentation of set-off or counter claim is a written statement, may be raised subsequently 

by the parties concerned.  

Subsequent Pleading: [Rule 9]- The general rule is that after pleading there is no subsequent 

pleader but Order VIII Rule 9 says that any submission by the parties to the court, by way of 

or in the nature of a pleading after plaint and written statement will be called as a subsequent 

pleading. It is presented as follows: 

(i) By way of set-off or counter-claim, only with the leave of the court, or 

(ii) By way of an additional written statement. 

However, the court has the power to allow a written statement or additional written statement 

any time from any of the parties and the time period fix for it is 30 days. 

Rule 1A Sub-Rule 4 of Order VIII: A document which ought to be entered in the list and 

which is not so entered, shall not, without the leave of the court, be received in evidence on 

behalf of the defendant at the hearing of the suit. However Sub-Rule 4 says that it will not 

apply to documents produced for the cross-examination of plaintiff’s witnesses or in answer 

to any case set-up by plaintiff subsequent to the filing of a plaint or handed over to a witness 

merely to recover or refresh his memory. 

Procedure when party fails to present written statement called for by court: [Rule 10] - 

Where the party fails to file written statement within the period fixed by the court under Rule 

1 and Rule 9, the court shall pronounce judgement against him or make such order as it thinks 

fit and a decree shall be drawn accordingly. 

In Salem Advocate Bar Association v. Union of India10, it was held that the provisions of 

rule 10 are discretionary and not mandatory. 

 

 

                                         
10 AIR 2003 SC 189. 
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Difference between Set-off & Counter-claim 

Set-off Counter-claim 

It is a statutory defence to a plaintiff’s action. It is substantially a cross action. 

It must be for an ascertained sum of money 

or, if equitable set-off, arise out of same 

transaction. 

A counter-claim need not be for ascertained 

sum of money neither it should arise out of 

same transaction. 

It is a ground of defence to be plaintiff’s 

action, a shield which would afford an 

answer to plaintiff’s claim in whole or in 

part. 

It is a weapon of offence, a sword enabling a 

defendant to enforce a claim against the 

plaintiff.  

In legal set-off the amount must be 

recoverable at the date of the suit. 

The amount must be recoverable at the date 

of the written statement or the cause of action 

must have arose before the filing of written 

statement.  

 

 

 

 

 

 

 


